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Nowadays, the investment arbitration has become the most effective mechanism 
to solve invest-state investment disputes. The population of investment 
arbitrations not only leads to the heavily increase of cases before the arbitral 
institutions, but also causes a series of new problems. One of them is that the 
relationship between the duties under investment law and the non-investment 
duties, such as human rights duties, has been challenged.  
Under international investment law, according to the investment treaties and 
contracts, the host state bears obligations to protect investors; while the host 
state also has an obligation to protect the human rights within its territory or 
jurisdiction. However, in some cases, the measures that the host state takes in 
order to protect human rights would harm the interests of investor, then the 
investor may make claims in international investment arbitration.  
This paper aims to analyze the human rights protection of host state in 
international investment arbitration. It firstly introduces the relationship 
between international human rights law and investment law and the impact and 
contents of their interaction; then it analyses the dilemma of human rights 
protection of host state from discussing the conflicts between the duties of 
human rights law and investment law, and the human rights claims of host 
states in investment arbitrations; after that, it analyses the possibility of 
applying human rights law to investment arbitration from the aspects of human 
rights law as applicable law and NGOs as amicus curiae raise human rights 
concerns; finally it discusses how to improve the human rights protection of 
host state in investment arbitration, and put forward the status and measures 














This paper uses the empirical analysis method and the interdisciplinary analysis 
methods, combined with international investment treaties, human rights theories 
and international investment arbitration mechanism, and discusses the problems 
from theoretical and practical levels by analyzing the cases concerning the 
human rights issues of host states in international investment arbitrations. 
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在 BIT 方面，挪威在其 2007 年的 BIT 范本草案的序言中提到了，协定缔约
方应“履行《联合国宪章》和《世界人权宣言》中规定的国际法义务，追
求民主、法治、人权和基本自由”。② 另外，南非在其对外签署的 BIT 中






                                                 
① BOISSON DE CHAZOURNES, L.. WATER AND ECONOMICS: Trends in Dispute Settlement Procedures 
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大在其 2004 年 BIT 范本的第 11 条中规定：“为了鼓励投资而放松国内的
健康、安全或环境标准是不适当的”。① 美国在其 2012 年 BIT 范本的序言
中提到了：“迫切希望通过与保护国民健康、安全和自然环境以及推动国
际认可的劳工权利相一致的方式实现以上目标”；并在第 12 条和第 13 条
中分别规定，通过降低和减少国内环境保护和劳工保护法律的规定来鼓励
投资是不合适的。② 此外，美国还在关于间接征收的附件 B 中规定了“公
共例外条款”：“除了在特殊情况下，缔约一方旨在保护合法公共利益（如
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仲裁庭援引了美洲人权法院在 Ivcher Bronstein 诉秘鲁案中对征收作出的解
释：“在界定某种征收是否发生时, 不能仅仅在形式上判断是否对财产进行
了剥夺和限制，还应透过形式，从实质上判断一项措施或行为是否已经构
成对财产的征收。”④ 此外，仲裁庭还借鉴了欧洲人权法院在 Matos e Silva, 
Lda.诉葡萄牙案、Mellacher 诉奥地利案、 Pressos Compahia Naviera 诉比利
时案和 James 诉英国案中提出的关于间接征收的相称性判断标准 , 即要求
一国所采取的措施不仅要符合公共利益 , 而且还要在维护公共利益和保护
个人基本权利之间维持一种公正的平衡。⑤ 在该案中，仲裁庭认为，墨西
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Oxford: Oxford University Press, 2009. 63. 
② Ronald S. Lauder v. Czech Republic, 2001 WL 34786000, (Sept. 03. 2001). para. 200.  
③ Ibid, paras. 201-202. 
④ Tecmed, S.A. v. The United Mexican States, ICSID Case No.ARB(AF)10012, (May. 29. 2003). para.116. 

























BIT 等）已经或将会产生重要影响。④  
 






在 Azurix 诉阿根廷案中，美国安然公司的子公司 Azurix 获得了阿根廷首都
布宜诺斯艾利斯的供水和水处理项目。但该公司运营该项目不久后，布尼
诺斯艾利斯的市民就开始抱怨水质差、水压太低。政府建议市民不要引用
                                                 
① Tecmed, S.A. v. The United Mexican States, ICSID Case No.ARB(AF)10012, (May. 29. 2003). para. 122 . 
② Azurix Corp. v. Argentine, ICSID Case No. ARB/01/12, (Jun. 23. 2006) & No.ARB/03/30, (Jul 14 2006), para. 
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